FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM

TO: The Commission

FROM: Commission Secretary’s Oﬂ‘icg)

DATE: November 20, 2013

SUBJECT: Comments on Draft AO 2013-17
(Tea Party Leadership Fund)

Attached is a comment received from Robert E. Rutkowski.
This matter is on the November 21, 2013 Open Meeting Agenda.
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Subject Tea Party Group Does Not Qualify for Disclosure Exemption
Qriginating with NAACP in Jim Crow South

@ "Robert E. Rutkowskl” To <secretary@fec.gov>,

Ellen L. Weintraub, Chair
Federal Election Commission
999 H Street, NW
Washiagion, DC 30463
(800) 424-9530
secreiani@fgc.gov

Re: Tea Party Group Does Not Qualify for Disclosure Exemption Originating with NAACP in Jim Crow
South

Dear Clvair,

Today, Democracy 21 joined with the Campaign Legal Center in filing comments,
hitp://iwww.democracy?21. tent/uploads/2013/11/ D21_Comments AO 2013-17 TPLF
Drafts A and B_11_20_13.pdf, on two draft advisory opinions released by the Federal Election
Cemmission (FEC) that will be voted on ot the FEC's public meeting tomomaw. The draft opinions have
been issued in response to an advisory opinion requeat from tha Tea Party Leadership Fund (TPLF) (AOR
2013-17), which is seeking a rarely-granted exemption from disclosure laws on the grounds that
disclosure “would result in threats, harassment, or reprisals from govermment officials or private parties."
Ofre draft to be considered by the FEC tomorrow would grant the exemption and the other would not.

The exemption stemnu ffsen a 1958 Supceole Csurt decisien prohibiting the itate of Alabama from
conmunting the NAACP 1o disbiove ish snerhbership lhit at e Bme when asembiag of tive civil righte
orgajtizetipn facesl yamsr dsagers i the Jim Crow Gouth. The exeenption has aiso laxen mdnndmi over
the years to small communist and socialist organizations dating back to the Cold War, with the Socialist
Workars Party's exaemption baing renewed by the FEG eariiar this year.

The Tea Party Leadership Fund seeks to play an active role in federal elections with secret money
exempt from campaign finance disclosure requirements enacted to inform voters and deter
cortuption. The effort by the Tea Party Leadership Furd fo compare its situation with the dangerous
circumstariaes thist faced NAACP members in the 1950s is both absurd and offensive. There is no
constitutional basis, no legal basis and no basis in the facts presented in this case that would entitie
- the Tea Paity Leadership Fund to the emsmptibn it saels o participste in elections with secret
mongy. Pait Supomme Court deminioro and past FEC ridings rimiss cléne timt the Tea Pacly
Leadership Fund iz not entitier! to an exemption fram thn law's iisclosyre requirsmunis. The FEC
must deny the Tea Party Leadership Fund's reqyest and ensure that the Acrssican panple are
provided the informatian to which they are entitiad under the campaign finance disclasure laws.

On October 18, the Campaign Legal Center and Democracy 21 filed comments with the FEC in response
to the Tea Party group's request, detailing the history of the “threats, harassment, or reprisals” exemption
and the reasons why this Tea Party group ia riot entitied to the exernption. In determthing whetlver a greup
is entitied to the exemptior, courls arid the FEC must engage ifl & balancing fast. As the Supresms Court
made clear in Butkiey v. Vales , the exernpilion is onip wmailabife when the “Hueat tu the exsrcise of Firet
Amendment rights is 8o serious and the state interest furthered by disclosure so insubstantial that [the
disciosurs requirement] cannot be constitutionally appled.”



The FEC should reject the draft opinion that would grant the exemption to the TPLF, noting that the draft
opinien omits antirely haif of they msevent legal tist—considesition of the pubho intavest in disclosure by
Taa Paty mesament organizaiions. Undike the Sosinlist Worists Py, tnr exampls, which e rewnr
suocasshilly elasted a esndidaie to pulilic ofiae ia » partiean elaction, the Tea Party has bad :ngmﬁnnm
elactoral and fundraising sucaess. TPLF itself has raised mora than $2.3 million sinoe #s creation in 2012.
Tea Party movement organizations together have raised and spent tens af millions of dollars. with more

than fifty Members of Congress pamctpaung in the Tea Parly caucus. The puhllc interest in disclosure by
such a powerful political faction is compelling.

TPLP presented so-called “avidence” ® the FEC consisting of lithe more than news articles about public
and private criticism of the Tea Party movement, IRS scrutiny of Tea Parly organizations’ applications for
tax-exempt status; and sespisions thait tree group may have boea unesr survisilance by the Depmartmeat of
Homaland Sacurity aand athan fedasal agneoiss basssd on, ameng othwer thingss a ropart eéviaing b
enforosment ageaains tn te an the lnakaet fr “rightuing erdremiat getivity, spacifinally the white
supremaciat and militia moversents.” It io netanorthy that, desgite the fact that TPLF has receivoed mera
than $2.3 million in contributions, it has not presented evidenae of a single instanoe in which onn of its
donors was harassed. Given the generality of this so-called “evidence™—it pertains to Tea Party

movement organizations, generally, not specifically to TPLF—all other Tea Party organizations would likely
be entitied to any exemption granted to TPLF.

Whan weighod mgainst each migseer evidenos, tie public interest in disticsure by the TPLF clisany
outwaighs asy prohehiiity of thirinis, hysmeament, ae reprisals.

Hoping that the @ennema exprensead i this laitar will reanive the atlention thay rirserva, | remaiin,

Yours sincerely,
Robert E. Rutkowski

cc: House Minority Leadership
Topeka, Kansas !
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